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3. Recommendations As To Regulations.  

The present question is what, if anything, is to be done about the current Title IX 

regulations? The foregoing discussion of Doe v. Purdue has been provided to propose that the 

current regulations aren't broken, and therefore don't need to be fixed. Indeed, the current Title IX 

regulations were so well formulated precisely because of the many lamentable experiences with 

university sexual misconduct proceedings, as exemplified in Doe v. Purdue. 

The current Title IX regulations state that the university or college disciplinary process 

shall treat complainants and respondents equitably, objectively evaluate the evidence, not have 

conflicts of interest or bias, presume respondents are not responsible, have prompt time frames, 

identify the burden of proof that is to be applied uniformly and have support services for both 

complainants and respondents.31  These requirements reflect a very different disciplinary process 

than the one experienced by John Doe in Doe v. Purdue. Purdue did not treat John Doe equitably, 

did not objectively evaluate the evidence, did have bias and an arguable conflict of interest in Dean 

Sermersheim serving as both decision-maker and Title IX Coordinator, did presume John Doe was 

responsible, did not reasonably apply the burden of proof and did not have support services for 

John Doe. 

The current Title IX regulations require formal written notice of allegations that contains 

"sufficient details known at the time and with sufficient time to prepare a response before any 

initial interview" — "[s]ufficient details include the identities of the parties involved in the incident, 

if known, the conduct allegedly constituting sexual harassment, and the date and location of the 

alleged incident, if known."32  That written notice "must include a statement that the respondent is 

presumed not responsible for the alleged conduct" and must be amended if additional allegations 

31 34 C.F.R. 106.45(b)(1). 
32 34 C.F.R. 106.45(b)(2). 
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are made later in the proceeding.33  Purdue did provide notice but did not state that John Doe was 

presumed not responsible for the alleged conduct. 

The current Title IX regulations require that the university or college conduct 

investigations that: 

(i) "Ensure that the burden of proof and the burden of gathering evidence sufficient to 

reach a determination regarding responsibility rest on the recipient and not on the 

parties"34; 

(ii) "Provide an equal opportunity for the parties to present witnesses, including fact 

and expert witnesses, and other inculpatory and exculpatory evidence"35; 

(iii) "Not restrict the ability of either party to discuss the allegations under investigation 

or to gather and present relevant evidence"36; 

(iv) "Provide the parties with the same opportunities to have others present during any 

grievance proceeding, including the opportunity to be accompanied to any related 

meeting or proceeding by the advisor of their choice, who may be, but is not 

required to be, an attorney"37; 

(v) "Provide, to a party whose participation is invited or expected, written notice of the 

date, time, location, participants, and purpose of all hearings, investigative 

interviews, or other meetings, with sufficient time for the party to prepare to 

participate"38; 

(vi) "Provide both parties an equal opportunity to inspect and review any evidence 

33 34 C.F.R. 106.45(b)(2). 
34 34 C.F.R. 106.45(b)(5)(i). 
35 34 C.F.R. 106.45(b)(5)(ii). 
36 34 C.F.R. 106.45(b)(5)(iii). 
37 34 C.F.R. 106.45(b)(5)(iv). 
38 34 C.F.R. 106.45(b)(5)(v). 
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obtained as part of the investigation that is directly related to the allegations raised 

in a formal complaint, including the evidence upon which the recipient [university 

or college] does not intend to rely in reaching a determination regarding 

responsibility and inculpatory or exculpatory evidence whether obtained from a 

party or other source" and "[p]rior to completion of the investigative report, the 

recipient [university or college] must send to each party and the party's advisor, if 

any, the evidence subject to inspection and review in an electronic format or a hard 

copy, and the parties must have at least 10 days to submit a written response, which 

the investigator will consider prior to completion of the investigative report"39; and 

(vii) "[c]reate an investigative report that fairly summarizes relevant evidence and, at 

least 10 days prior to a hearing . . . send to each party and the party's advisor, if 

any, the investigative report in an electronic format or a hard copy, for their review 

and written response."4° 

These regulations would not have allowed Purdue to conduct the investigation the way the school 

did and would not have allowed Purdue not to disclose ever the investigation report to John Doe. 

Rather would have required Purdue investigators to share what the school considered its evidence 

with John Doe before the completion of investigation report, to meet with John Doe about the 

interpretation of the texts between John Doe and Jane Doe and to disclose the investigation report 

to John Doe 10 days prior to the hearing. 

The current Title IX regulations require a "live hearing" at which cross-examination is to 

be conducted by the party's advisor of all witnesses in real time, including questions challenging 

39 34 C.F.R. 106.45(b)(5)(vi). 
4° 34 C.F.R. 106.45(5)(vii). 
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credibility, and the university or college is to create an audio or transcript recoding of the hearing.4I 

There was no such hearing in Doe v. Purdue, just an untranscribed half-hour meeting of John Doe 

alone with the Dean and the Equity Committee. 

The current Title IX regulations require "[t]he decision-maker(s), who cannot be the same 

person(s) as the Title IX Coordinator or the investigator(s), must issue a written determination 

regarding responsibility" and "[t]o reach this determination, the recipient [university or college] 

must apply the standard of evidence" and make a "written determination [that] must include": 

identification of the allegations potentially constituting sexual harassment; a description of the 

procedural steps taken from the receipt of the formal complaint through the determination; 

"[f] indings of fact supporting the determination"; "[c]onclusions regarding the application of the 

recipient's code of conduct to the facts"; "[a] statement of, and rationale for, the result as to each 

allegation, including a determination regarding responsibility, any disciplinary sanctions the 

recipient imposes on the respondent, and whether remedies designed to restore or preserve equal 

access to the recipient's education program or activity will be provided by the recipient to the 

complainant"; and a statement of the school's appeal procedures and grounds for appea1.42  In Doe 

v. Purdue, Dean Sermersheim could not be the decision-maker because she was the Title IX 

Coordinator, and Dean Sermersheim's decision would have been totally inadequate, as it consisted 

of a conclusory very short paragraph without findings of fact, without conclusions and without 

rationale. 

In short, the current Title IX regulations would not allow what happened in Doe v. Purdue 

that was so lacking in due process and that was devastating to John Doe's career aspirations and 

emotional well-being. 

41 34 C.F.R. 106.45(6). 
42 34 C.F.R. 106.45(7). 
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